ORDINANCE NO 98-1

AN ORDINANCE OF THE CITY OF HOKAH RELATING TO THE ALE,
POSSESSION, AND USE OF TOBACCO, TOBACCO PRODUCTSIDATOBACCO
RELATED DEVICES IN THE CITY AND TO REDUCE THE ILLEBL SALE,

POSSESSION, AND USE OF SUCH ITEMS TO AND BY MINORS.

The City Council of the city of Hokah Ordains:

SECTION 100. PURPOSE. Because the City recodrizat many persons
under the age of 18 years purchase or otherwisemlpossess, and use tobacco, tobacco
products and tobacco related devices and such galesession and use are violation of
both State and Federal law; and because studiésh Wie city hereby accepts and
adopts, have shown that most smokers begin smdblgfoge they have reached the age
of 18 years and that hose persons who reach thefdd@eyears without having started
smoking are significantly less likely to begin srmak and because smoking has been
shown to be the cause of several serious healtilggns which subsequently place a
financial burden on all levels of government, thidinance is intended to regulate the
sale, possession, and use of tobacco, tobaccogisy@nd tobacco related devices for
the purposes of enforcing and furthering existagd, to protect minors against the
serious effects associated with the illegal us®loécco, tobacco products, and tobacco
related devices, and to further rthe official palgolicy of the State of Minnesota n
regard to preventing young people from startingnmke as stated in Minn. State
144.391.

SECTION 200. DEFINITIONS AND INTERPRETATIONS... E&pt as may
otherwise be provided or clearly implied by conjetterms shall be given their
commonly accepted definitions. The singular simzllude the plural and the plural shall
include the singular. The masculine shall incltieefeminine and neuter, and vice-
versa. The term “shall” means mandatory and thre tenay” means permissive. The
following terms shall have the definitions givertbhem:

Subd. 1 Tobacco or Tobacco ProducfBobacco” or “Tobacco products” shall
mean any substance or item containing tobaccoitedfiding but not limited to
cigarettes; cigars; pipe tobacco; snuff; fine aubther chewing tobacco; cheroots;
stogies; perigee; granulated, plus cut, crimp ready-rubbed, and other smoking
tobacco; snuff flowers; Cavendish; shorts; plug amdt tobaccos; dipping tobaccos;
refuse scraps, clippings, cutting, and sweepindshacco; and other kinds and forms of
tobacco leaf prepared in such manner as to bebteiiiar chewing, sniffing or smoking.

Subd. 2. Tobacco Related Devicé3obacco related devices” shall mean any
tobacco product as well as pipe, rolling paperstber device intentionally designed or
intended to be used in a manner which enableshieing, sniffing, or smoking of
tobacco or tobacco products.

Subd. 3 Self-Service Merchandisintielf-Service Merchandising” shall mean
open displays of tobacco, tobacco products, ordobeelated devices in any manner
where any person shall have access to the tobsuzax;co products, or tobacco related
devices, without the assistance or interventiotheflicensee or the licensee’s
employee(s). the assistance or intervention gmadlil the actual physical exchange of
the tobacco, tobacco product, or tobacco relatettedetween the customer and the
licensee or employee. Self-service merchandidinadl sot include vending machines.
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Subd 4 Vending Machine:Vending Machine” shall mean any mechanical,
electric or electronic, or other type of device g¥hdispenses tobacco, tobacco products,
or tobacco related devices upon the insertion afegyptokens or other form of payment
directly into the machine by the person seekinguichase the tobacco, tobacco product
or tobacco related device.

Subd 5. Individually packagedIndividually packaged” shall mean the practice
of selling any tobacco or tobacco product wrapmelividually for sale. Individually
wrapped tobacco and tobacco products shall inclugtenot be limited to, single
cigarette packs, single bags or cans of loose tabi@cany form, and single cans or other
packaging of snuff or chewing tobacco. Cartonetber packaging containing more than
a single pack or other container as describedisnsthbdivision shall not be considered
individually packaged.

Subd. 6 Loosies“Loosies” shall mean the common term used terref a single
or individually packaged cigarette.

Subd. 7 Minor.“Minor” shall mean any natural person who hasysitreached
the age of eighteen (18) yeats.

Subd. 8 Retail EstablishmentRetail Establishment” Shall mean any place of
business where tobacco, tobacco products, or tolratated devices are available for
sale to the general public. Retail establishmehédl include, but not be limited to,
grocery stores, convenience stores and restaurants.

Subd. 9 Moveable Place of BusineSMoveable Place of Business” shall refer to
any form of business operated out of a truck, wamtomobile, or other type of vehicle or
transportable shelter and not a fixed address &tomé or other permanent type of
structure authorized for sales transactions.

Subd. 10 SaleA “sale” shall mean any transfer of goods for eyrtrade, barter,
or other consideration.

Subd. 11 Compliance Check4ompliance Checks” shall mean the system the
city uses to investigate and ensure that thoseeréd to sell tobacco, tobacco products,
and tobacco related devices are following and cgm@lwith the requirements of this
ordinance. Compliance checks shall involve theafseinors as authorized by this
ordinance. Compliance Checks shall also meandbetiminors who attempt to
purchase tobacco, tobacco products, or tobacctedetkevices for educational, research
and training purposes as authorized by State ceraethws. Compliance checks may
also be conducted by other units of governmenthferpurposes of enforcing appropriate
Federal, State, and local laws and regulationsimgléo tobacco, tobacco products and
tobacco related devices.

SECTION 300 LICENSE. No person shall sell o oftesell any tobacco,
tobacco products or tobacco related device witfisithaving obtained a license to do
so from the city.

Subd 1. Application An application for a license to sell tobaccdyaoco
products or tobacco related devices shall be madeform provided by the city. The
application shall contain the full name of the &pit, the applicant’s residential and
business addresses and telephone numbers, theoh#meebusiness for which the license
is sought, and any additional information the dé&ems necessary. Upon receipt of a
completed application, the city clerk shall forwane application to the council for
action at its next regularly scheduled council nmegt If the clerk determines that an
application is incomplete, the application shalrérirned to the applicant with written
notice of the information necessary to make thdiegpn complete.
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Subd. 2 Action.The council may either approve or deny the licens&, may
delay action for such reasonable period of timeex®ssary to complete any
investigation of applicant and application it deamsessary. If the council approves the
license, the clerk shall issue the license to i@ieant. If the council denies the license,
written notice of the denial shall be given to #pplicant along with notice of the
applicant’s right to appeal the council’s decision.

Subd. 3 TermsAll licenses issued under this ordinance in 19841l be valid for
the remainder of 1997 and in subsequent yearsi®ryear from date of issue.

Subd. 4. Revocation @uspension. Any license issued under this ordmamay
be revoked or suspended as provided in the violatamd Penalties section of his
ordinance.

Subd. 5. TransfersAll licenses issued under this ordinance shaltddel only
on the premises for which the license was issuédaty for the person to whom the
license was issued. No transfer of any licensntiher location or person shall be valid
without the prior approval of the City Council.

Subd. 6. Moveable Place of Busine$ license shall be issued to a moveable
place of business. Only fixed location businessl ¢fe eligible to be licensed under this
ordinance.

Subd. 7 Display All licenses shall be posted and displayed &irpliew of the
general public on the licensed premise.

Subd. 8 RenewalsThe renewal of a license issued under this@esthall be
processed in the same manner as the original apiplic The request for a renewal shall
be made at least thirty days but no more than siags before the expiration of the
current license. The issuance of a license utdeotdinance shall be considered a
privilege and not an absolute right and shall mtitle the holder to automatic renewal
thereof.

SECTION 400. FEE. No license shall be issuectutius ordinance until the
appropriate license fee shall be paid in full. Téwfor a license under this ordinance
shall be $6.00

SECTION 500. BASIS FOR DENIAL OF LICENSE. Tfalowing and
otherwise as may be provided by law shall be gredaddenying the issuance or
renewal of a license under this ordinance:

A. The applicant is under the age of 18 years.

B. The applicant has been convicted within th&t fige years of any violation of
a Federal, State, or local law, ordinance provistrother regulation relating to tobacco
or tobacco products, or tobacco related devices.

C. The applicant has had a license to sell taldobacco products, or tobacco
related devices revoked within the preceding twehamths of the date of application.

D. the applicant fails to provide any informati@guired on the application, or
provides false or misleading information.

E. The applicant is prohibited by Federal, Statether local law, ordinance, or
other regulation, from holding such a license.

The existence of any particular ground for deafdicense does not mean the city
must deny the license. If a license is mistakésgyed or renewed to a person, it shall be
revoked upon the discovery that the person wagib& for license.

SECTION 600. PROHIBITED SALES. It shall be algiton of this ordinance
for any person to sell or offer to sell any tobgadobacco product, or tobacco related
device:




ORDINANCE NO 98-1 Cont'd

A. To any person under the age of eighteen (&8)s/

B. By means of any type of vending machine, ekespmay otherwise be
provided in this ordinance.

C. By means of self-service methods whereby tis¢otner does not need to
make a verbal or written request to an employdbeficensed premises in order to
receive the tobacco, tobacco product, or tobadatect device and whereby there is not a
physical exchange of the tobacco, tobacco produdgbacco related device between the
licensee or the licensee’s employee, and the cuestom

D. By means of loosies as defined in Section@Qbis ordinance.

E. Containing opium, morphine, jimson weed, bdtana, strychnos, cocaine,
marijuana, or other deleterious, hallucinogenigidpor controlled substances except
nicotine and other substances found naturallyla¢co or added as part of an otherwise
lawful manufacturing process.

F. By any other means, to any other person, aninother manner or form
prohibited by Federal, State, or other local lamdimance provision, or other regulation.

SECTION 700 VENDING MACHINES.

It shall be unlawful for any person licensed unithés ordinance to allow the sale
of tobacco, tobacco products, or tobacco relatettds by the means of a vending
machine.

SECTION 800. SELF-SERVICE SALES. It shall beawalul for a licensee
under this ordinance to allow the sale of tobatwmloacco products, or tobacco related
devices to by any means whereby the customer may daess to such items without
having to request the item from the licensee ollitemsee’s employee and whereby
there is not a physical exchange of the tobacd@dwmo product, or the tobacco related
device between the licensee or his or her clerkth@adustomer. All tobacco, tobacco
products and tobacco related devices shall eiitbestored behind the counter or other
area not freely accessible to customers, or irsa oaother storage unit not left open and
accessible to the general public. Any retailelirsgtobacco, tobacco products, or
tobacco related devices at the time this ordinamedopted shall comply with this
Section within days.

SECTION 900. RESPONSIBILITY. All licensees undeis ordinance shall be
responsible for the actions of their employeesgard to the sale of tobacco, tobacco
products, or tobacco related devices on the liepsamises, and the sale of such an item
by an employee shall be considered a sale byt¢bade holder. Nothing in this section
shall be construed as prohibiting the City fronmoaabjecting the clerk to whatever
penalties are appropriate under this Ordinancee 8taFederal law, or other applicable
law or regulation.

SECTIN 1000. COMPLIANCE CHECKS AND INSPECTION&I!I licensed
premises shall be open to inspection by the citicp@r other authorized city official
during regular business hours. From time to tibu,at least once per year, the city shall
conduct compliance checks by engaging, with théevriconsent of their parents or
guardians, minors over the age of fifteen (15) ydmut less than eighteen (18) years, to
enter the licensed premises to attempt to purdmdseco, tobacco products, or tobacco
related devices. Minors used for the purpose ofgimnce checks shall be supervised
by city designated law enforcement officers or otiesignated city personnel. Minors
used for compliance checks shall not be guiltyrdawful possession of tobacco, tobacco
products, or tobacco related devices when suclsiteobtained as a part of the
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compliance check. No minor used in compliance kfisball attempt to use a false
identification misrepresenting the minor’s age, atidninors lawfully engaged in a
compliance check shall answer all questions allmuttinor’'s age asked by the licensee
or his or her employee and shall produce any itieation, it any exists, for which he or
she is asked. Nothing in this Section shall privlibmpliance checks authorized by
State or Federal laws for educational, researctiaoring purposes, or required for the
enforcement of particular State or Federal law.

SECTION 1100. OTHER ILLEGAL ACTS. Unless othes@iprovided, the
following acts shall be a violation of this ordirzan

Subd. 1. lllegal Saledt shall be a violation of this ordinance for gmgrson to
sell or otherwise provide any tobacco, tobacco pegr tobacco related device to any
minor.

Subd. 2. lllegal Possessioti.shall be a violation of this ordinance for amjnor
to have in possession any tobacco, tobacco produttipacco related device. This
subdivision shall not apply to minors lawfully irlved in a compliance check.

Subd. 3. lllegal Uselt shall be a violation of this ordinance for amjnor to
smoke, chew, sniff, or otherwise use any tobaatmadco product, or tobacco related
device.

Subd. 4. lllegal procurement# shall be a violation of this ordinance foryan
minor to purchase or attempt to purchase or otlserabtain any tobacco, tobacco
product, or tobacco related device, and it shaHl belation of this ordinance for any
person to purchase or otherwise obtain such itenitgebalf of a minor. It shall further
be a violation for any person to coerce or attetmgioerce a minor to illegally purchase
or otherwise obtain or use any tobacco, tobaccdymty or tobacco related device. This
subdivision shall not apply to minors lawfully inved in a compliance check.

Subd. 5. Use of False Identificatiolt.shall be a violation of this ordinance for
any minor to attempt to disguise his or her true lag the use of a false form of
identification, whether the identification is thatanother person or one on which the age
of the person has been modified or tampered witkpoesent an age older than the
actual age of the person.

SECTION 1200 VIOLATIONS.

Subd. 1 Notice Upon discovery of a suspected violation, thegel violator
shall be issued, either personally or by mail taticin that sets forth the alleged violation
and which shall inform the alleged violator of bisher right to be heard on the
accusation.

Subd. 2. Hearingslf a person accused of violating this ordinasceequests, a
hearing shall be scheduled, the time and placehaftwshall be published and provided
to the accused violator.

Subd. 3. Hearing OfficerThe Chief of Police of the City of Hokah shalhseas
the hearing officer.

Subd. 4 Decisionlf the hearing officer determines that a violataf this
ordinance did occur, that decision, along withhikaring officer’s reason for finding a
violation and the penalty to be imposed under $actB00 of this ordinance, shall be
filed in writing, a copy of which shall be providéalthe accused violator. Likewise, if
the hearing officer finds that no violation occuri@ finds grounds for not imposing any
penalty, such written findings shall be filed anco@y provided to the acquitted accused
violator.
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Subd. 5 AppealsAppeals of any decision made by the hearing efflnay be
filed in the district court in and for Houston CaynMinnesota.

Subd. 6 Misdemeanor Prosecution. Nothing in this Secsball prohibit the
city from seeking prosecution as a petty misdemeana misdemeanor for any alleged
violation of this ordinance. Election by City teek criminal or petty misdemeanor
prosecution shall not preclude the levy of an adstriative penalty or vice-versa.

Subd. 7 Continued Violation. Each violation and eveaydn which a violation
occurs or continues, shall constitute a separd¢asé.

SECTION 1300 PENALTIES.

Subd. 1 LicensesAny licensee found to have violated this ordireanc whose
employee shall have violated this ordinance, dteltharged an administrative fine of
$75.00 for a first violation of this ordinance; (2for a second offense at the same
licensed premises within a twenty-four month periad $250 for a third or subsequent
offense at the same location within a twenty-fownth period. In addition, after the
third offense, the license shall be suspendeddbtass than seven days.

Subd. 2 Other IndividualsOther individuals, other than minors regulatgd b
subdivision 3 of this Subsection, found to be iolation of this ordinance shall be
charged an administrative fee of $50.00.

Subd. 3 Minors Minors found in unlawful possession of, or whdawfully
purchase or attempt to purchase, tobacco, tobaocluts, or tobacco related devices,
shall be subject to the Houston County JuvenilerCiou appropriate action.

Subd 4. MisdemeanomMothing in this Section shall prohibit the Citpin
seeking prosecution as a misdemeanor or as arp&tiemeanor of any violation of this
ordinance and violations upon conviction shall baiphable as provided by the laws of
the State of Minnesota.

SECTION 1400. SEVERABILITY AND SAVINGS CLAUSE.f hny section or
portion of this ordinance shall be found unconsittual or otherwise invalid or
unenforceable by a court of competent jurisdicttbaf finding shall not serve as an
invalidation or affect the validity and enforceadtyilof any other section or provision of
this ordinance.

SECTION 1500 EFFECTIVE DATE. This ordinance shualeffective upon its
due passage and enactment and publication accdaliay.

Passed and enacted thiSday of February, 1998.

APPROVED:
Jerry R Matrtell

ATTEST:
Douglas K. Moen
City Clerk-Administrator



